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DEPARTMENT OF THE INTERIOR
National Park Service

Standard Concession Contract;
Revision

ACTION: Final Revision of the National
Park Service Standard Concession
Contract.

SUMMARY: The National Park Service
(NPS) authorizes certain business
entities to operate concessions in areas
of the national park system. The
agreements embodying these
authorizations are concession contracts
(and, previously, concession permits)
that incorporate NPS terms and
conditions established by law and
prudent contract administration. In
1998, Public Law 105-391 (the 1998
Act) was enacted which in many
significant ways affects the content of
concession contracts to be entered into
after its effective date. Accordingly, NPS
amends its existing standard concession
contract to conform to the requirements
of the 1998 Act and to otherwise make
improvements to the standard form.
NPS, although not required to do so
by law, sought by publication in the
Federal Register on September 3, 1999,
public comments on the proposed
standard concession contract to assist it
in the development of a final version as
a matter of public policy. Similarly, NPS
sought public comment on the proposed
exhibits to the contract and amended
environmental language by publication
in the Federal Register on February 23,
2000. NPS, after consideration of public
comments, adopts a new standard
concession contract. NPS points out that
the new standard concession contract is
only an internal guideline for the form
of concession contracts. The form may
be changed by the Director in his
discretion to accommodate the
circumstances of any particular
contracting situation or otherwise as
long as the contract form used is
consistent with the 1998 Act and 36
CFR part 51.
EFFECTIVE DATE: June 5, 2000.
FOR FURTHER INFORMATION CONTACT:
Cindy Orlando, Concession Program
Manager, National Park Service, 1849
“C” Street, NW., Washington, DC 20240
(202/565-1219).
SUPPLEMENTARY INFORMATION: The 1998
Act, among other matters, amended the
statutory policies and procedures under
which NPS operates its concession
program. The new law requires
adoption of new regulations governing
the award, content and management of
concession contracts. On June 30, 1999,
NPS published for public comment

proposed regulations implementing the
new law. The final new regulations
were published in the Federal Register
on April 17, 2000. The final standard
concession contract set forth in this
notice reflects the requirements of the
1998 Act and the requirements of the
amended 36 CFR part 51. It also reflects
a variety of improvements NPS wishes
to make to its standard concession
contract, including a new organizational
structure for the sake of clarity.

Public Comments

Fifteen public comments were
received in response to the public
notice, all but one from existing
concessioners or their attorneys. For the
most part, the comments were negative,
some going so far as to state that “no
one” will submit proposals under the
terms of the new concession contract.
NPS disagrees. It believes that the new
contract form is appropriate in light of
the 1998 Act and proper administration
of the NPS concessions program. NPS
also believes that it will have no
difficulty attracting qualified business to
submit proposals for new concession
contracts. NPS concession businesses
are profitable and enjoyable. NPS
considers that many qualified
companies will seek to become
concessioners under the terms of the
1998 Act, the amended 36 CFR Part 51
and the new standard concession
contract.

Several commenters philosophically
objected to the special terms that NPS
concession contracts contain, terms that
are required in order to give NPS the
ability to properly preserve and protect
the resources of areas of the national
park system and their visitors. These
include the ability to describe and
modify the nature of concessioners’
operations from time to time and the
ability to terminate the contract when
necessary for resource and visitor
protection. NPS appreciates that these
types of authorities are not typical in
commercial leasing or contracting
arrangements. However, they are
essential to achieving the NPS mission
of protecting and preserving park areas
and their visitors.

NPS points out that the provisions
objected to for the most part are not new
provisions but have been successfully
implemented over many years in a
cooperative relationship with
concessioners that share the goals of
preservation and protection of park
areas and visitors. A concession contract
is a special form of government contract
that requires the contractor to accept
terms and conditions necessary to
achieve these goals. NPS does not
expect every businessperson to be

willing to accept these terms and
conditions. However, NPS considers
that, as in the past, it will be able to
attract qualified businesspersons,
committed to the objectives of park area
protection, to become NPS
concessioners.

Another general comment was to the
effect that the NPS standard contract is
a “contract of adhesion,” i.e., a
prospective concessioner is not given an
opportunity to negotiate the terms of a
contract. NPS disagrees. If a prospective
concessioner seeks authorization to
operate within the park, he must agree
to the conditions placed on such
operation by the federal agency charged
with protecting and preserving the
national park resources.

Several comments objected to
including contract provisions by
reference to 36 CFR part 51. The
leasehold surrender interest provisions
of 36 CFR part 51 were cited by
reference to protect against inadvertent
changes to the rules by individual
contracts, to shorten the contract, and to
make the contract easier to understand.
However, in response to this comment,
and to ensure clarity, NPS has included
as Exhibit A to the final contract
relevant leasehold surrender provisions
contained in 36 CFR part 51 as express
terms of the contract rather than
incorporating these terms by reference
to 36 CFR part 51.

A number of comments expressly
incorporated by reference objections the
commenters had made on the proposed
amendment to 36 CFR part 51. Those
comments are not addressed here unless
necessary in relation to the new
standard contract. The preamble to the
final 36 CFR part 51 addresses public
comments on the proposed regulatory
amendment.

A concessioner organization with
some 150 existing concessioner
members made extensive comments on
the proposed concession contract.
Reference in the analysis to comments
from the “general concessioner
organization” refers to this incumbent
concessioner organization and to any
individual concessioners that endorsed
the comments of the general
concessioner organization.

An environmental consulting firm
suggested inclusion of references to
environmental management matters in a
number of places in the contract. NPS
considers these suggested changes to be
redundant for the most part, as the
environmental protection provisions of
the contract are comprehensive. A
further discussion of these issues is
contained in section 6.

NPS has made several editorial and
conforming changes to the proposed
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contract form in addition to the changes
discussed below. It has also re-labeled
the exhibits to the contract to reflect
their final sequence in the contract and
defined ““days” as used in the contract
as calendar days. Two new general
provisions have been added to section
19, a standard non-waiver clause and a
reference to 28 U.S.C. 2514 with respect
to claims arising from the contract. In
addition, for the sake of clarity, the final
contract includes the definition of
“subconcessioner” as set forth in 36
CFR part 51.

Section-by-Section Analysis of
Comments and Changes

The following discusses significant
comments made on the several sections
of the proposed standard contract.
Where no discussion is included, no
significant comments were received or
comments received primarily were
concerned with related provisions of the
proposed concession regulations.

Opening Paragraph

A commenter objected to the
description of the parties to the contract
on the grounds that it suggests that all
partners of a partnership must execute
the contract. This is not the case.
However, a clarifying change has been
made in the final contract.

Purpose and Authorities

Section 1. Term of Contract

A commenter objected to the use of
the word approximately in this
provision. It has been deleted from the
final contract. It also objected to the fact
that the contract term may be shortened
if the concessioner does not complete
required improvements under the terms
of the contract for reasons beyond its
control. This provision has been
retained as a necessary and prudent
contract term. However, a sentence has
been added expressly referencing the
authority of NPS to extend the
completion date for reasons beyond the
control of the concessioner.

Section 2. Definitions
2(a). Applicable Laws

Several commenters objected to this
definition as being overly broad because
of possible changes in law. NPS
considers this concern to be unfounded.
Changes in law frequently have
applicability to existing government
contracts. Furthermore, this concept is
not new and has been standard in NPS
concession contracts for many years.

Section 2(b). Areas
Section 2(c). Capital Improvement
Section 2(d). Concession Facilities

Several commenters suggested that
the contract should spell out in more
detail the concessioner’s responsibility
for maintenance of Concession
Facilities. The Maintenance Plan that is
attached to each NPS concession
contract describes in detail the
maintenance responsibilities of the
concessioner.

Section 2(e). Director
Section 2(f). Exhibit or Exhibits
Section 2(g). Gross Receipts

The general concessioner organization
objected to the definition of gross
receipts on several grounds, stating,
among other matters, that NPS should
have no “right” to receive a franchise
fee on the activities of the concessioner
outside of park areas. However, the
definition of gross receipts refers to
receipts generated “pursuant to the
rights granted by this contract.” It is
entirely appropriate that NPS seek a
franchise fee in the form of a percentage
of the concessioner’s gross receipts for
all receipts generated pursuant to the
rights granted by the concession
contract.

The commenter requested a change to
exclusion (ix), renumbered (9), to clarify
that payments from leasehold surrender
interest are excluded from gross
receipts. No change has been made
because the definition, as proposed,
does not include the concept that
payments of leasehold surrender
interest are included in gross receipts.

Item (x), renumbered (10), has not
been changed as requested by the
commenter. The commenter
misunderstands it. The provision
applies to taxes that are added to
approved sale prices that are collected
by the concessioner and remitted to the
taxing authority.

Most of the other technical
suggestions made by the commenter
have been considered and rejected as
inappropriate. Particularly, the terms of
the definition preclude the concern that
gross receipts include payments to the
concessioner for work the concessioner
may perform for NPS. Any such
payments would necessarily be under
the terms of a procurement contract and
not a concession contract.

Another commenter requested that
the definition of gross receipts be
changed so as to state that the franchise
fee for outfitters and guides is calculated
only on activities conducted within
park area boundaries pursuant to the
rights granted by the contract. NPS has

not made this change as it considers that
it has a right and an obligation to collect
franchise fees on all revenues of a
concessioner derived from the rights
granted by the contract regardless of
where the activities occur. The
commenter, however, argues that some
NPS field managers attempt to calculate
franchise fees based on all receipts of a
concessioner, no matter how derived. If
this is true, it is a management error, not
a matter that requires changes to the
standard contract.

Section 2(h). Gross Receipts of
Subconcessioners

The general concessioner organization
states that the gross receipts of
subconcessioners should have the same
exclusions as concessioner gross
receipts. NPS has changed this section
in the final contract to make clear that
the gross receipts of subconcessioners
reported to the concessioner are not
subject to exclusions but that the
general exclusions applicable to the
concessioners’ gross receipts extend to
its gross receipts generated by the
subconcessioner.

Section 2(i). Leasehold Surrender
Interest

Section 2(j.) Leasehold Surrender
Interest Value

Section 2(k). Major Rehabilitation
Section 2(1). Possessory Interest

Section 2(m). Real Property
Improvements

Section 2(n). Superintendent
Section 2(0). Visitor Services

A commenter states that the words
“Section 3(a)” should be removed so as
to include services provided by the
concessioner no matter where
referenced in the contract. However,
Section 3(a) is the only place in the
standard contract that describes visitor
services.

NPS has also added a new definition,
(f), to this section to clarify that the term
“days’” used throughout the contract
refers to calendar days. This section has
been re-lettered accordingly.

Section 3. Services and Operations

Section 3(a). Required and Authorized
Visitor Services

A commenter suggested that the
inclusion of the instruction under this
section to the effect that a concessioner
may only provide unspecified visitor
services “‘incidental” to the specified
visitor services will stifle innovative
concession programs and the
concessioner’s ability to meet the
expectations of the public. NPS
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disagrees, and notes that this instruction
has been standard in NPS concession
contracts for many years. In addition,
concession contracts may be amended
by agreement of the parties to add
additional services in certain
circumstances. NPS, in the amendment
to 36 CFR part 51, has addressed the
scope of additional services that may be
added to a concession contract by
contract amendment in response to
public comments. In light of 36 CFR
part 51, the sentence regarding
incidental services has been deleted in
the final contract.

Section 3(b). Operation and Quality of
Operation

Several commenters objected to this
section on the grounds that it is too
vague, i.e., operations must be
conducted to the satisfaction of NPS.
NPS disagrees. In the first instance, it
notes that all existing NPS concession
contracts contain this provision in one
form or another, including the contracts
of all of the members of the general
concessioner organization. NPS is
unaware of any litigation at least since
1965 based on the alleged vagueness of
this term. A comment also suggests that
the phrase “‘except as may be provided
by the Director” be added to the second
sentence of this provision. NPS has
made a change to reflect this comment.

Section 3(c). Operating Plan

Several commenters objected to this
provision as it gives the Director
authority to amend the terms and
conditions of a contract’s Operating
Plan. However, NPS notes that this
circumstance is required by the
obligations of NPS under law to ensure
that a concessioner’s operations are not
detrimental to the resources of the area
or to park visitors.

The concept that NPS and the
concessioner could agree ten or twenty
years in advance as to the details of the
concessioner’s operations in the future
is untenable. For example,
circumstances may occur where, in an
effort to protect the safety of park
visitors, NPS needs to limit the hours
that a hotel or restaurant may be open.
If NPS had agreed in an Operating Plan
that a hotel or restaurant would be open
certain hours, and any change in the
Operating Plan was subject to agreement
by the concessioner, NPS could be
effectively precluded from adequately
and appropriately protecting park
visitors to reflect the changed
circumstances.

Accordingly, the Operating Plan is
necessarily subject to change by NPS so
that it may carry out its responsibilities
under law for the proper management of

park areas. However, the provision
expressly states that changes may not be
inconsistent with the terms and
conditions of the main body of the
contract. NPS notes that this concept is
contained in the prior NPS standard
concession contract. It is not a new
provision. NPS has modified this
provision in the final contract, in
response to comments, to make clear
that any changes to an operating plan
must not only be consistent with the
terms of the main body of the contract
but must also be reasonable and in
furtherance of the purposes of the
contract.

Section 3(d). Merchandise and Services
Section 3(d)(1)

The general concessioner organization
states that this provision is too broad.
However, this same (or similar)
provision is contained in all existing
concession contracts, including the
contracts of all of the members of the
organization. NPS does not consider it
to be too broad; rather, it provides the
NPS the ability to carry out its
responsibilities under law for the proper
management of park areas.

Section 3(d)(2)

A commenter objected to this
provision on the grounds that it is too
broad, suggesting that it applies to
confirmation of reservations and other
day-to-day activities of a concessioner.
In response, NPS has included the word
“promotional” to modify ‘“material” in
the final contract. As requested by the
general concessioner organization, the
phrase “in connection with the services
provided under the Contract” has been
included in the final contract.

Section 3(d)(3)

The general concessioner organization
objected to the term ““all” as contained
in this section. NPS has deleted the
word in the final contract.

Section 3(e). Rates

The general concessioner organization
requests that the standard contract
contain provisions that allow the
concessioner pricing flexibility without
gaining the approval of NPS. NPS does
not generally include in concession
contracts rate approval provisions
except by way of reference to NPS rate
approval guidelines. However, the NPS
rate approval guidelines do provide for
pricing flexibility without NPS approval
in certain circumstances.

Section 3(f). Impartiality as to Rates and
Services

NPS has added the phrase ‘“‘subject to
Section (f)(2) and (f)(3) below”’ to this

provision as requested by the general
concessioner organization. It also notes
that Exhibit C was published for public
comment on February 23, 2000. It has
also changed Section 3(e)(2) to make
clear that any modification of a pricing
policy by NPS will be in the course of
the general rate approval program.

Section 4. Concessioner Personnel
Section 4(a)(1)
Section 4(a)(2)

The general concessioner organization
and others objected to this section on
the grounds that Exhibit C may be
unlawful as a result of a judicial
decision. The Exhibit C included in the
standard concession contract meets all
legal requirements.

Section 4(a)(3)
Section 4(a)(4)

Several commenters objected to this
section as being too burdensome. NPS
has limited its application in the final
contract to persons to whom a job has
been offered. It has not deleted the word
“appropriate” as requested by one
commenter. The word indicates that the
level of effort regarding background
checks is to be commensurate with the
circumstances.

Section 4(a)(5)

Several commenters objected to this
section on the grounds that it is
impracticable to achieve. It has been
deleted from the final contract.

Section 4(a)(6)
Section 4(a)(7)

The general concessioner organization
objected to this section on the grounds
that it may require a concessioner to fire
an employee. That is correct. It may be
necessary to for a concessioner to fire an
employee, e.g., an employee that is
stealing from guestrooms, in order to
correct the situation. However, the word
“fully”” has been deleted in the final
contract as unnecessary.

Section 4(a)(8)

Several commenters objected to the
requirement that concessioners
maintain a drug free workplace to the
“greatest extent possible.” NPS,
however, considers that most
concessioners and the American public
share this goal.

Section 4(a)(9)
Section 4(a)(10)

In response to a comment by the
general concessioner organization, NPS
has changed this section in the final
contract to make clear that it is
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operative only when an employee is
found to be in violation of controlled
substance laws.

Section 4(b). Employee Housing

NPS has changed this section, in
response to comments, to limit it to the
reasonableness of rates a concessioner
charges employees for housing. It has
also changed the requirements for
employee recreational activities in
response to comments.

Section 5. Legal, Regulatory and Policy
Compliance

Section 5(a)

The general concessioner organization
objected to this section “if it purports to
give the government the right to renege
on vested contract rights.” NPS
considers that the section is appropriate
and in accordance with existing law
regarding the rights of the Congress or
an executive agency to amend statutes
or regulations promulgated under
statutes. NPS does not consider that this
section gives NPS the ability to alter
vested contract rights.

Section 5(b)

The existing concessioner
organization suggested that this section
be changed to make clear that it applies
to violations of law by the concessioner.
NPS has made a change in the final
contract in response to this comment.

Section 6. Environmental and Cultural
Protection

On February 23, 2000, NPS published
a revised proposed version of this
section (and minor modifications to
related sections) for public comment.
Thirteen public comments were
received and are responded to as
follows (except for comments that were
repetitive of comments received earlier
on the proposed concession contract
and regulations).

1. Addition of a New ‘“Whereas Clause”

One comment suggested that this
introductory clause is superfluous. NPS
disagrees. The clause sets forth an
understanding of the environmental
objectives of the contract. It is included
in the final contract.

2. Modification of the Definition of
“Applicable Laws”

No comments discussed this
definition except as a reiteration of
earlier comments.

3. Addition of a Definition of “Best
Management Practices”

The general concessioner organization
objected to the concept of “Best
Management Practices” to the extent

that implementation of BMPs as defined
would not provide the concessioner a
financial return. NPS considers that in
many instances the implementation of
BMP’s will provide a specific return on
investment. In other circumstances, NPS
considers that investment in BMPs is
likely to enhance the quality of the
concessioner’s operations and,
therefore, indirectly provide financial
return.

Another commenter stated that it
considers the definition to be vague.
NPS does not consider this to be the
case. The concept of BMPs is not new;
it is well known in many commercial
settings. The commenter also asked
several specific questions regarding
implementation of BMPs. However, the
applicability of the BMP concept to
particular circumstances cannot be done
in the abstract. NPS does note, however
that the BMP implementation is
required only to the extent reasonable in
light of the particular circumstances of
the contract.

Another commenter suggested a
change to the definition to the effect that
BMPs are practices not required by law
or are used in the absence of regulatory
requirements. NPS does not consider
this definition to be accurate.

The definition of BMPs as proposed
by NPS is contained in the final
contract.

4. Proposed Change to Section 5

A comment suggested that requiring
notice of violation of environmental
laws and taking corrective action is
ambiguous and burdensome. NPS does
not consider either to be the case. The
provision is included in the final
contract.

5. Proposed Changes to Section 6

Section 6(a). Environmental
Management Objectives. A comment
suggested that NPS adopt a
corresponding obligation to incorporate
BMPs in its activities. This is being
done administratively in the form of
new environmental management
policies and practices being developed
for management of the national park
system.

Section 6(b). Environmental
Management Program. A comment
questioned how NPS intends to take
into account the costs associated with
the development of an Environmental
Management Program by NPS. NPS
considers that the costs of
environmental management activities
are costs of doing business by all
commercial entities that engage in
activities that may affect the
environment. NPS does not consider
that associated costs for these purposes

require any more consideration by NPS
than a concessioner’s other costs, e.g.,
insurance, maintenance, personnel, etc.

A comment suggested that this
subsection should be amended to allow
for other methods of measuring
environmental performance. NPS,
however, considers that the
identification of specific goals and
targets is the best means to achieve the
purposes of the Environmental
Management Program.

A commenter suggested that the goals
for the Environmental Management
Program should be established by NPS
rather than the concessioner and that
they must meet minimums set by NPS.
This, however, is not the intention of
NPS. The plan is to be developed by the
concessioner to meet the objectives set
forth in Section 6(a).

Several comments objected to the
term “‘environmental audits” as used in
this section as having unintended legal
implications. An environmental
consulting firm suggested changing the
term to environmental “‘self-
assessments.” This change has been
made in the final provision.

The environmental consulting firm
also suggested that the provision require
environmental outreach programs to be
conducted by the concessioner. NPS
considers this to be an appropriate
objective but believes that it should be
achieved through encouragement rather
than by contractual obligations. The
same is true with the comment’s
suggestion for concessioner employee
award programs for exceptional
environmental performance.

Section 6(c). Environmental
Performance Measures. A commenter
suggested that a new provision be added
to this section requiring the
concessioner to comply with the NPS
environmental audit program. This
comment misunderstands the nature of
this program.

Section 6(d). Environmental Data,
Reports, Notifications, and Approvals. A
commenter suggested that the
responsibility for notifications of
discharges should be limited to
discharges on lands assigned to the
concessioner. NPS disagrees. Discharges
anywhere in the vicinity of the park area
are of concern to NPS.

The same commenter suggested that a
concessioner should not have to submit
private communications with counsel to
NPS. However, section (d)(5) does not
state such a requirement.

A comment suggested that the term
“waste stream” is vague. NPS disagrees
and notes that the types of waste a
concession operation will generate will
vary from park to park. No other
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comments suggested that the term was
vague.

The same comment suggested that
section (d)(3) may require notice of any
type of waste, not just hazardous
substances. However, the section only
applies to waste that is subject to
regulation under applicable law.

A comment suggested that
notifications be protected against public
disclosure. Usual public availability
rules (under the Freedom of Information
Act) will apply to notifications received
by NPS.

A comment suggested that the
requirement for a concessioner to give
NPS notice of violations may be
inconsistent with laws that give States
environmental enforcement
responsibilities in certain areas. The
NPS requirement is not inconsistent
with these laws. NPS has a right as
owner of the property to be made aware
of violations of law by a concessioner,
irrespective of the law’s enforcement
authority.

A comment stated that requiring
notice of any “threatened” notice of
violation is too broad. NPS has changed
this section to make clear that it applies
only to written communication from
appropriate authorities.

Section 6(f). Corrective Action. A
comment, referring to comments on the
initial proposed section 6, requested the
deletion of the word ““clean up” on the
grounds that only clean up required by
law or specific guidelines incorporated
into the contract should be allowed.
NPS disagrees. NPS has the right, as the
owner of the property, to require
concessioners to clean up in the event
of environmental accidents. As to
guidelines for clean up, they will be
dealt with as necessary in operation and
maintenance plans and NPS policies.
The comment also requested a
clarification that this section does not
apply to the removal of building
materials already incorporated into
structures. This may generally be the
case, but, if required by Applicable
Laws, such removal must be
undertaken.

Several comments suggested that it is
unclear that this section is intended to
be applicable only to violations of
Applicable Laws. NPS considers that
the section is clear that this is the case.
Another comment suggests that the
phrase “response actions necessary to
remediate the release is vague.” NPS
disagrees and notes that only two
duplicative comments made this point.

This section was incorrectly
numbered and is now subsection (e) in
the final contract.

Section 6(g). Indemnification and
Cost Recovery for Concession

Environmental Activities. A comment
suggested that subsection (g)(2) be
amended to clarify that NPS orders for
environmental clean up or corrective
action may not be inconsistent with
requirements of enforcement
authorities. NPS agrees and has made a
clarification to this effect.

A comment suggested that the
indemnification clause of this section
should be mutual. NPS, however, even
if this were appropriate, does not have
legal authority to enter into
indemnification provisions. The same
comment suggested that the
indemnification clause should make
clear that the indemnification does not
extend to losses caused by the United
States. NPS considers that the clause is
clear in this respect. The comment also
states that costs to be assessed must be
reasonable. NPS considers that this is
implicit in the provisions. Finally, the
comment suggests that the provision
should include a clause to the effect that
it does not foreclose the concessioner’s
right to collect costs from a responsible
third party. NPS has included such a
provision in the final contract.

7. Adding a New Subsection to Section
(a)(3)

No express comments were received
on this change. It has been included in
the final contract.

8. Amendment of Proposed Section

15(b)

No express comments were received
on this section. It has been added to the
final contract.

9. Amending Section 16 of the Proposed
Contract

No express comments were received
in response to this proposed change.

Section 7. Interpretation of Area
Resources

Section 7(a)

The general concessioner organization
objected to this section as being too
vague. It has been modified in the final
contract to address the concerns of the
commenter.

Section 7(c)

This section has been deleted as
unnecessary in the final contract.

Section 8. Concession Facilities Used in
Operations by the Concessioner

Section 8(a). Assignment of Concession
Facilities

Several commenters objected to this
section on the grounds that it permits
NPS to assign additional lands or
buildings to the concessioner without

its consent. The section, however, does
not say this. Adding additional
concession facilities to the
concessioner’s land assignment would
require mutual agreement.

Section 8(b). Concession Facilities
Withdrawals

The general concessioner organization
objected to this section on the same
grounds it objected to Section 8(a).
However, Section 8(b) is different. It
permits NPS to withdraw land
assignments without the agreement of
the concessioner in limited
circumstances, i.e., that withdrawal is
necessary for the enhancement or
protection of park area resources or
visitor protection and enjoyment, the
operations utilizing the land have been
terminated, or the land is no longer
necessary for the concession operation.

NPS notes that this provision is
unchanged from the prior standard
contract with respect to resource and
visitor concerns. The right to withdraw
assignment in these circumstances is
necessary in order to carry out NPS’s
responsibilities for management of park
areas. However, in response to the
comment, NPS has deleted the word
“enhancing” in the final contract. NPS
has not deleted the right to withdraw
land when it is no longer necessary for
the purposes of the concessioner’s
operations.

Commenters objected to this right;
however, it is necessary to permit NPS
to carry out its statutory responsibility
to only permit “necessary and
appropriate’”” concession facilities and
activities on parklands. Circumstances
change over time so that land assigned
to a concessioner as ‘“‘necessary’ may
cease to be necessary at a later date.

However, NPS, in response to
comments, has included in Section 8(c)
the provision that the concessioner may
terminate the concession contract in the
event of permanent land assignment
withdrawals by the Director which the
concessioner considers are essential for
the concessioner to provide the visitor
services required by the contract.

Section 8(c). Effect of Withdrawal

The general concessioner organization
requested that the word “‘partial” be
included before the word ““termination”
in the first sentence. However, the
commenter apparently misunderstands
this section. NPS would be obliged to
pay the concessioner for any leasehold
surrender interest it may have in any
permanently withdrawn capital
improvement. The organization also
asked that provisions be included in the
contract for payment to the concessioner
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for any personal property associated
with withdrawn Concession Facilities.

NPS does not consider this to be
appropriate. Except in special
circumstances, personal property is
owned by the concessioner and may be
disposed of as the concessioner sees fit.

This section is unchanged in concept
from the current standard concession
contract.

Section 8(d). Right of Entry

The general concessioner organization
objects to this section on the grounds
that it is overbroad. NPS considers the
provision necessary to properly carry
out its responsibilities for
administration of the park area. It also
notes that the United States is the owner
of all Concession Facilities within the
boundaries of the park area.

Section 8(e). Personal Property

The general concessioner organization
and others objected to this section on
the grounds discussed under 8(c) and
also on the grounds that this section
gives NPS too much authority to
withdraw improvements. However, the
section by its terms only applies to
personal property, not real property
improvements.

Section 8(f). Condition of Concession
Facilities

The general concessioner organization
objects to this section on the grounds
that a concessioner should not be
responsible for deficiencies in a
building assigned to it by the
government.

However, the responsibility for
maintenance of government assigned
property is discussed in Section 10 of
the contract. The prospective
concessioner should take steps to be
aware of the condition of the facilities
to be assigned to it prior to submitting
a proposal for a contract. As discussed
under section 8(a) above, the
concessioner cannot be assigned
additional lands or buildings under the
contract without the concessioner’s
consent. NPS, in these circumstances,
considers this provision to be
appropriate.

Section 8(g). Utilities Provided by the
Director

The general concessioner organization
objected to this section, stating that it
should be more specific about what
utilities may be provided by NPS and at
what cost. NPS has not made these
changes as it would be difficult to
describe all possible types of utilities
that may be applicable to the
circumstances of particular park areas.
NPS also notes that it cannot commit to

make utilities available to a
concessioner, as NPS cannot predict to
what extent it will have funds available
to construct and operate utilities. This
section has been changed to provide
that rates for utilities shall be
established in accordance with
applicable laws. NPS is not in a position
to establish prospectively by concession
contract the rates of utility services that
a concessioner may wish to purchase
over the term of a concession contract.

Section 8(h). Utilities Provided by the
Concessioner

The general concessioner organization
objected to this section on the grounds
that a concessioner should have a right
to obtain utilities from a third party
without the consent of NPS and to grant
utility companies access to park
property without the consent of NPS.
These suggestions manifestly conflict
with the responsibilities of NPS
regarding protection of park areas.

Section 8(h)(1)

The general concessioner organization
objects to this section on the grounds
that it requires a concessioner to
purchase water rights and turn them
over to NPS. The section, however, does
not say this. Rather, it states that a
concessioner shall acquire necessary
water rights through applicable State
procedures and assign any rights
obtained to NPS. The section does not
require purchase of existing water rights
by the concessioner. This section has
been in NPS concession contracts for
many years.

Section 8(h)(2)

The general concessioner organization
objected to this section on grounds that
it is unfair that the concessioner must
provide utilities to the Director at cost.
NPS does not consider it good business
to authorize a concessioner to install
utilities in a park area and make a profit
on the utilities when provided to the
government. This section has been in
NPS concession contracts for many
years.

Section 8(h)(3)

This section refers to appliances and
machinery installed in connection with
utility systems. NPS does not believe
these terms to be ambiguous. However,
the general concessioner organization
objected to this section on the grounds
that it is ambiguous. NPS has not
changed this section in the final
contract as NPS believes that it is not
vague or ambiguous. This section has
not been materially altered from
previous versions of the standard
contract.

Section 9. Construction or Installation of
Real Property Improvements

Section 9(a). Construction of Real
Property Improvements

A comment suggested that this section
should make clear that it only applies to
construction on government property.
NPS considers that the text of this
section makes this clear.

Section 9(b). Removal of Real Property
Improvements

The general concessioner organization
objected to this section on the grounds
that NPS, not the concessioner, owns
salvage from demolished Capital
Improvements. NPS has changed this
section in the final rule in response to
this comment.

The organization also objects to being
required to restore land it occupies
during a concession contract to a natural
condition. NPS disagrees. Land
disturbed for the purposes of a
concession operation should be subject
to restoration by the concessioner.

Section 9(c). Leasehold Surrender
Interest

Section 9(d). Concession Facilities
Improvement Program

Section 9(d)(1)

The general concessioner organization
suggests that this section be changed to
reference the Department of Labor’s
CPI-U Index. NPS has made this change
in the final contract. The organization
also requests that a ceiling on
improvement costs be included. NPS
has not accepted this suggestion. A
concessioner is able to make its own
cost estimates in advance of contract
award.

Section 9(d)(2)
Section 9(d)(3)

The general concessioner organization
argues that this section is too vague.
NPS disagrees and notes that the
substance of most of this section has
been contained in NPS concession
contracts for many years. The provisions
clearly state the obligations of the
parties regarding commencement of
construction.

Section 10. Maintenance

Section 10(a). Maintenance Obligation

Several commenters objected to this
section on grounds that it is too vague.
They suggest that the contract should
cover in detail all aspects of
maintenance. NPS disagrees with this.
Maintenance needs will change from
time to time and cannot possibly be
fully anticipated over the life of a long-
term concession contract.
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Section 10(b). Maintenance Plan

Several commenters objected to this
section for the reasons discussed above
with respect to Operating Plans, i.e.,
that it allows NPS to revise Maintenance
Plans without the agreement of the
concessioner. The NPS response is the
same. NPS must have the ability to
specify maintenance obligations of a
concessioner over the term of a contract
in order to carry out its responsibilities
to protect and preserve park resources
and visitors. Maintenance requirements
are not static.

For example, it may be determined
during the term of a contract that the
use of a certain type of paint is
detrimental to a native plant species
located in the vicinity of a hotel. Unless
the use of the paint was determined to
be unlawful under Applicable Laws,
NPS would not necessarily be in a
position to effectively require that use of
the paint be stopped if a change to the
Maintenance Plan required the
agreement of the concessioner.

Accordingly, no change has been
made with respect to the general ability
of NPS to modify maintenance plans.
However, in response to comments, NPS
has changed this section in the final
contract to state that changes to a
Maintenance Plan must reflect
reasonable requirements in furtherance
of the purposes of the contract.

Section 10(c). Repair and Maintenance
Reserve

The general concessioner organization
argues that this provision is illegal for
the reasons discussed in its comments
on the proposed NPS concession
contracting regulations. These
comments are addressed in the
preamble to the final regulations.

NPS has made a change in this section
in response to comments. This is to
permit any funds left in the account at
the end of the contract to remain the
property of the concessioner upon the
expiration or termination of the
contract. However, this section has also
been changed to expressly state that any
failure by the concessioner to expend
funds from the reserve in accordance
with its purposes will be considered as
a material breach of the contract.

The general concessioner organization
made a number of other comments
regarding this section that were duly
considered by NPS. To the extent that
they did not repeat legal arguments
made in comments on the proposed
concession regulations, NPS does not
consider them to be of merit.

One commenter suggested that this
provision constitutes an illegal taking of
property. However, the provision

merely requires a concessioner to
maintain government property assigned
to it and to escrow sufficient funds for
this purpose. This is standard practice
in commercial leases.

Section 11. Fees
Section 11(a). Franchise Fees

The general concessioner organization
requested deletion of the second
sentence of this section on the grounds
that a concessioner should have a right
to request a waiver of franchise fees
under section 407(b) of the 1998 Act.
This is not the case. section 407(b) refers
to an adjustment of franchise fees, not
a waiver. Section 407(b) is reflected in
the terms of Subsection 11(d) of this
section.

Section 11(b). Payments Due

The general concessioner organization
suggests that any franchise fee
overpayments due a concessioner at the
expiration of a concession contract
should be remitted to the concessioner
by NPS. NPS has made this change in
the final contract.

Section 11(c). Interest

The general concessioner organization
suggests that NPS should have
discretion not to charge interest on
overdue payments. NPS disagrees. In
fact, it has a legal obligation to charge
interest on overdue payments to the
government. The commenter also
objects to the last sentence as vague and
overbroad. However, all the sentence
states is that the Director may impose
penalties for late payments in
accordance with applicable law. NPS
does not consider this sentence to be
vague or overbroad.

Section 11(d). Reconsideration of
Franchise Fees

NPS has made several changes to this
section in response to the comments of
the general concessioner organization
(and has used the term “adjustment” of
franchise fees to track the term used in
the 1998 Act).

First, NPS has made all aspects of the
adjustment process (except arbitration
of an appropriate adjusted fee if the
parties agree that extraordinary,
unanticipated changes have occurred)
subject to mutual agreement so that no
advantage is given NPS. This is
consistent with changes in the final
concession regulations. Second, it has
provided for prospective adjustments
only, as requested by the general
concessioner organization. Third, NPS
has amended the time periods in
accordance with the suggestions of the
commenter. Other conforming changes

have been made to this section in the
final contract.

NPS notes that several commenters
objected to the arbitration procedures to
be followed. The section has been
amended to state that the procedures are
to be agreed to by the parties or are to
be established by the arbitration panel.

Section 12. Indemnification and
Insurance

Section 12(a). Indemnification

The general concessioner organization
objected to the indemnification
provision as being too broad. NPS has
considered the views of the commenter
but believes the terms of the
indemnification provision are
appropriate. Nevertheless, NPS has
changed the phrase “relating to” to
“connected with” in this section to
address this concern. Another
commenter suggested that a
concessioner should not be required to
indemnify NPS if the injury arose from
the negligence of NPS. NPS does not
consider that the indemnification
provision as written suggests this.

Section 12(b). Insurance in General

Several commenters objected to this
on the grounds that it permits the
Director to alter the contract’s insurance
requirements. However, the liabilities of
a concessioner necessarily will change
over time as a result of new
construction, new concessioner
activities or means to implement
activities, or changing visitor patterns
and activities. NPS must have the
authority to require changes to the
concessioner’s insurance program to
reflect changing conditions in order to
properly provide for the protection of
park resources and visitors. NPS, in
response to comments, has added a
sentence to this section in the final
contract setting forth the scope of any
changes that may be required.

Section 12(c). Commercial Public
Liability

NPS has amended subsection (4) in
response to public comments. However,
NPS has an obligation to park visitors to
make sure that concessioners carry
adequate insurance. Levels and types of
insurance necessarily change over time.

Section 12(d). Property Insurance

Several comments were made
regarding this section. NPS has duly
considered them and has made a change
to the final contract to make clear that
replacement cost coverage is the basis of
required property insurance. In
addition, it has changed the final
contract to make clear that the
concessioner may obtain additional
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insurance other than that required by
NPS or in higher amounts. Also, it has
changed the final contract to clarify that
the concessioner is responsible for
repair or replacement of damaged
property even if insurance proceeds are
not sufficient.

The general concessioner organization
argued that monies a concessioner
spends to repair or replace property
over and above insurance proceeds
should result in leasehold surrender
interest. NPS agrees with this to the
extent that the concessioner may
construct or install a capital
improvement within the meaning of 36
CFR Part 51 with its own funds (not
insurance proceeds).

Finally, NPS has changed this section
in the final contract to provide that any
additional insurance NPS may require
must be consistent with industry
practices.

Section 13. Bonds and Liens

Section 13(a)

The general concessioner organization
states that historically NPS has not
required bonds. However, NPS
concession contracts for many years
have contained a bond provision. NPS
has changed this section in the final
contract to make clear that bond
amounts are to be reasonable in
response to a comment.

Section 13(b). Liens

The general concessioner organization
objects to this section only to the extent
that it should not include personal
property of a concessioner located
outside the boundaries of the park area.
NPS has amended this section in the
final rule to reflect this comment.
Another commenter suggested that the
government’s lien is unworkable in the
marketplace. However, this lien
provision has been included in NPS
concession contracts at least since 1965.
NPS considers it to be workable.

Section 14. Accounting Records and
Reports

Section 14(a). Accounting System

The general concessioner organization
considers that the $250,000 threshold
for accrual method accounting is too
low. NPS disagrees. NPS has a direct
interest in the accounting methods of
concessioners that pay a franchise fee
on gross receipts. NPS does not consider
that the benefits of the accrual method
are outweighed by any additional costs
that the general concessioner
organization asserts may result from use
of accrual method accounting.

The general concessioner organization
reads subsection (3) of this section as

suggesting that it is not proper for a
concessioner to purchase services from
an affiliate or allocate overhead. This is
not the case. The provision only states
that the concessioner must keep its
books in such a manner that no
diversion or concealment of profits may
result from such arrangements. This has
been a standard provision (in the
General Provisions section) of
concession contracts for many years.

Section 14(b).—Annual Financial
Report

The general concessioner organization
requested several changes to this
section. In response, NPS has changed
the time period in subsection (1) to 120
days. It has not changed the thresholds
for accounting by certified independent
accountants in order to protect the
interests of the United States in the
collection of franchise fees.

Section 14(c). Other Financial Reports

The general concessioner organization
objected to the last sentence of
subsection (1) on the grounds that the
concepts of useful life and book value
are irrelevant because of leasehold
surrender interest. NPS has changed the
section in accordance with this
comment.

Section 15. Other Reporting
Requirements

The general concessioner organization
objected to this section as overbroad.
NPS has considered these comments but
believes that the described reporting
requirements are necessary for the
proper administration of the park area.

Section 16. Suspension and
Termination

Section 16(a). Suspension

The general concessioner organization
objected to the circumstances in which
NPS may suspend a concessioner’s
operations under this section. NPS notes
that this provision is the same as in its
current standard contract. However,
NP